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This case concerns the Town of Danville’s (Town) approval of the Magee Ranch
Residential Project (Project), which would develop 69 single-family homes in an
agricultural area south of Diablo Road in Danville. SOS-Danville Group (plaintiff) filed
a petition for a peremptory writ of mandate and complaint for declaratory relief
challenging the approval, as well as the Town’s certification of the final environmental
impact report (EIR) for the Project.

The petition was granted in part and denied in part. The trial court found for
plaintiff on two issues. First, it concluded the EIR failed to properly address the Project’s
impacts on bicycle safety in violation of the California Environmental Quality Act
(Pub. Resources Code, § 21000 et seq.; CEQA). Second, it held the proposed
development was inconsistent with the Town’s general plan in violation of the Planning

and Zoning Law (Gov. Code, § 65000 et seq.). The resulting judgment enjoined the




Town as well as the real parties in interest (Real Parties)' from issuing any development
permits or undertaking any construction activities in connection with the Project.

The Town and Real Parties (collectively defendants) now appeal, arguing the trial
court’s findings regarding CEQA and the Planning and Zoning Law were in error.
Plaintiff has filed a cross-appeal, arguing the trial court erred in rejecting its claim that, in
approving the project, the Town improperly determined the zoning density of the parcels
at issue. We affirm the trial court’s judgment as to plaintiff’s CEQA claim, but reverse as
to the Planning and Zoning Law claim. We also find unavailing plaintiff’s cross-appeal.

I. BACKGROUND
A. The General Plan

The Project is governed by Danville’s 2010 General Plan (General Plan). The
General Plan includes a land use map, which indicates four basic land use types for areas
within Danville: residential, commercial, public, and open space. The General Plan
further breaks down each of these land use types into more specific designations. For
example, open space includes general open space areas, agricultural open space areas,
and parks and recreation areas. Descriptions of the specific designations in the General
Plan set forth the range of permitted densities, consistent zoning districts, and narratives
addressing general characteristics, among other things. According to the General Plan,
“Specific zoning districts must correspond with land use map designations and the
geographic extent of these designations on the land use map, even if they vary from
actual existing conditions.”

The General Plan also describes 14 special concern areas, one of which—the
Magee Ranch—encompasses the Project site. According to the General Plan: “The
Special Concern Areas require consideration of planning issues that are unique to a

particular geographic area within the Town. The Special Concern Areas text presented

' The real parties are SummerHill Homes LLC, the project developer (SummerHill
Homes), and Magee Investment Company and Teardrop Partners, L.P., who own the
Project site.




[in the General Plan] identifies land use policies not shown on the Land Use Map or
reflected in other parts of the General Plan.”

In 1999, after the operative General Plan was adopted, a Danville citizen’s group
circulated an initiative petition for its amendment, which became known as Measure R.
Measure R would have required voter approval for a wide range of rezonings and land
use approvals affecting open space and agricultural land, including conversion of two or
more acres of contiguous open space to any nonopen space use. The Town’s council
introduced a competing petition, Measure S, which provides open space land use
designations may only be amended by (1) a vote of the people, or (2) a 4/5 vote of the
Town’s council if the council finds the amendment is required by state or federal law or
is necessary to avoid an unconstitutional taking. Unlike Measure R, Measure S does not
require voter approval to authorize zoning changes consistent with the General Plan.
Both measures were approved by the voters, but because Measure S received more votes,
it was enacted while Measure R was not.

B. The Project Site

The Project site is about 410 acres and is located on a portion of the Magee Ranch
that has been subdivided several times over the last 60 years. The property is generally
characterized by open grass-covered hills with scattered trees. It is currently used for
beef cattle operations and horse ranches, and is surrounded by single-family residential
neighborhoods. Public and private open space areas are also located in the vicinity.

About 201 acres of the site has been designated rural residential and zoned A-2
(general agriculture). According to the General Plan, the density for rural residential
areas 1s one unit per five acres, and the designation is used for “transitional areas between
lower density single family development and significant agricultural or open space
resources.” While the rural residential designation “permits large lot, ‘ranchette’ type
development,” the General Plan states “clustering is encouraged to permit the
development of suitable building sites and preservation of open épace areas.” According
to the General Plan, the rural residential designation is consistent with A-2 and P-1

(planned unit development district) zoning. Lots zoned A-2 must be no smaller than five




acres. According to the General Plan, P-1 zoning “allows flexible development standards
which are created and implemented on a project-by-project and site-by-site basis,” and
“may allow for the retention of a greater portion of the land as open space and create
more flexible project designs that would not otherwise be permitted by conventional
zoning.”

Another 199 acres of the site has been designated agricultural open space in the
General Plan. The agricultural open space designation is applied to land currently under
Williamson Act® contract or in agricultural use, and thus the General Plan does not set
forth a density range for these areas. In the event a Williamson Act contract is not
renewed, the General Plan encourages continued agricultural use and states the
underlying zoning density—either one unit per 20 acres or one unit per five acres—
would apply. While the General Plan lists only A-2 zoning as consistent with the
agricultural open space designation, the agricultural open space within the Project site is
currently zoned A-4, which allows for densities of one unit per 20 acres.’

As noted above, the General Plan designates the Magee Ranch as a special
concern area. According to the General Plan, the Magee Ranch special concern area
“contains some of the most spectacular and unique scenery in Danville,” and the General
Plan “strongly supports retention of this character and protection of the views and vistas
from the road.” The Plan also states: “Despite the A-2 (General Agricultural) zoning on
much of the site, subdivision of this Special Concern Area into five-acre ‘ranchette’ sites

... is strongly discouraged. Such development . . . could substantially diminish the

? The Williamson Act establishes a mechanism for saving agricultural land by
allowing counties to create agricultural preserves and then to enter into contracts with
landowners within those preserves. (Gov. Code, § 51200 et seq.) A Williamson Act
contract obligates the landowner to maintain the land as agricultural for 10 or more years,
with resulting tax benefits. (Gov. Code, §§ 51240-51244.) Absent contrary action, each
year the contract renews for an additional year, so that the use restrictions are always in
place for the next nine to 10 years. (/d., § 51244.)

3 As to the remaining 10 acres of the Project site, five have been designated
general open space and zoned P-1, and the other five have been designated “Residential -
Single Family - Low Density”” and zoned A-2.




visual qualities of the area. On the other hand, transferring allowable densities to a
limited number of areas within the ranch would enable the bulk of the site to be set aside
as permanent open space.”

C. Project Review and Approval
SummerHill Homes submitted its application to develop the Project in 2010. The

initial application proposed the development of 85 single-family lots, most of which
would range from 10,000 to 22,000 square feet. The homes would be clustered on the
flatter portions of the site, preserving approximately 291 acres as permanent open space.
The application proposed rezoﬁing the Project site from A-4 (agricultural preserve) and
A-2 (general agriculture) to P-1 (planned unit development district). During the review
period, the Project was reduced from 85 to 69 units and the amount of land preserved as
open space was increased to 373 acres (91 percent of the Project site).

SummerHill Homes asserted a General Plan amendment was unnecessary because
its proposal was consistent with the General Plan’s description of the Magee Ranch
special concern area. Likewise, the Town maintained the Project did not trigger the
approval requirements of Measure S, asserting Measure S did not apply to rezonings or
other land use decisions that are consistent with the General Plan. The Town explained
that P-1 zoning “permits density under the base zoning (in this instance one unit per five
acres) to be clustered or located to the least sensitive areas of the property,” and that the
General Plan’s discussion of the Magee Ranch special concern areas specifically
encouraged such development.

The final EIR for the Project was submitted in April 2013. The EIR dismissed
concerns the Project would pose increased traffic hazards to bicyclists along Diablo
Road. The report explained that while the Project would add traffic to the road, it would
not change existing conditions for cyclists, and physical constraints limited the feasibility
of widening for future bicycle facilities. Those constraints included narrow roadways
and shoulders, existing drainages, and the close proximity of trees and telephone poles.

In June 2013, the Town’s council unanimously certified the final EIR and

approved the Project, including the request to rezone the site to P-1.




D. Procedural History

About a month after the project was approved, plaintiff filed a petition for writ of
mandate and complaint for declaratory relief alleging three causes of action. First,
plaintiff asserted the Town violated CEQA, arguing the EIR was inadequate because,
among other things, it failed to disclose or adequately mitigate the Project’s significant
bicycle safety impacts. Second, plaintiff asserted the Town violated the Planning and
Zoning Law because the Project was inconsistent with the General Plan. According to
plaintiff, the Project called for the rezoning of the entire Project site to P-1, but P-1 is not
an allowable zoning for land designated as agricultural open space under the General
Plan. Third, plaintiff sought a judicial declaration of the allowable zoning classification
on land designated as agricultural open space in the General Plan. According to the
complaint, there was a disagreement among the parties about how such property should
be zoned upon the expiration of a Williamson Act contract. Plaintiff asserted the land
should revert to A-4 zoning if that zoning had been applied, but was ineffective while the
contract was in operation. The Town claimed the zoning should revert to whatever had
been in effect prior to the establishment of the contract, even if the property had since
been rezoned.

Defendants demurred to the third cause of action for declaratory relief, and the
trial court sustained the demurrer with leave to amend. Plaintiff filed an amended
petition, and defendants again demurred. The trial court then severed the CEQA and
Planning and Zoning Law causes of action for a separate trial. On June 25, 2014, the trial
court tried the CEQA and Planning and Zoning Law causes of action and heard oral
argument on the demurrer on the claim for declaratory relief.

The trial court later issued an order regarding the first two claims for relief. The
trial court rejected all of plaintiff’s CEQA claims, except the one dealing with bicycle
safety. The court also found for plaintiff on its Planning and Zoning Law claim,
concluding the Project was inconsistent with the General Plan. The trial court reasoned
that, in approving the Project, the Town changed the General Plan’s description of

agricultural open space to include P-1 zoning as a consistent zoning category, and it did




so without putting the issue to a popular vote as required by Measure S. The trial court
also issued a separate order sustaining the Town’s demurrer to plaintiff’s remaining claim
for declaratory relief without leave to amend.

The trial court entered judgment, issuing a peremptory writ of mandate ordering
the Town to rescind its actions in approving the Project and certifying the EIR. The court
also permanently enjoined defendants from undertaking any construction activities or
issuing any construction or development permits in connection with the Project.

II. DISCUSSION

A. CEQA

~ “CEQA requires an EIR whenever a public agency proposes to approve or to carry
out a project that may have a significant effect on the environment.” (Laurel Heights
Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 390.)
The EIR is “the heart of CEQA” (Cal. Code Regs., tit. 14, § 15003, subd. (a)), and its
purpose is “to provide public agencies and the public in general with detailed information
about the effect which a proposed project is likely to have on the environment; to list
ways in which the significant effects of such a project might be minimized; and to
indicate alternatives to such a project” (Pub. Resources Code, § 21061).

In this case, plaintiff asserted the Town violated CEQA because its analysis of the
Project’s traffic impacts was inadequate in several respects. The trial court rejected all of
plaintiff’s CEQA claims except those pertaining to bicycle safety. The court stated:

“The [EIR] appears to be based on the assumption that because the existing conditions
are dangerous for bicycles, any added danger would not be a significant impact; but it
does not provide any statistics about actual or projected numbers, or severity, of
accidents. Nor does the response mention the possibility of any mitigation measure,
other than a vague reference to the ‘limit[ed] feasibility’ of widening the road to create a
bicycle lane. It should have explained the extent to which that feasibility is limited, not
just why it is limited. The response also should have addressed at least some of the

mitigation possibilities raised in the comments.”




Defendants argue the trial court erred in finding the Project would have a
significant impact on bicycle safety because there was substantial evidence to the
contrary.® They also challenge the trial court’s finding that the Town failed to adequately
respond to public comments regarding bicycle safety. In a CEQA action, our inquiry
“shall extend only to whether there was a prejudicial abuse of discretion,” which is
established “if the [Town] has not proceeded in a manner required by law or if the
determination or decision is not supported by substantial evidence.” (Pub. Resources
Code, § 21168.5.) We review the Town’s action, not the trial court’s decision, and in that
sense we conduct an independent review. (Vineyard Area Citizens for Responsible
Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 427.) We conclude
substantial evidence does not support the Town’s finding that the Project would have no
significant impact on bicycle safety, and we therefore need not and do not address
whether the Town adequately responded to public comments on the issue.’

An agency must find a project may have a significant effect on the environment
where, among other things, “[t]he environmental effects of a project will cause
substantial adverse effects on human beings, either directly or indirectly.” (Cal. Code

Regs., tit. 14, § 15065, subd. (a)(4).) A project’s environmental effects are determined by
comparison to existing baseline conditions. (Cal. Code Regs., tit. 14, § 15125, subd. (a).)

4 Defendants also argue CEQA imposes no categorical requirement that an EIR
analyze and discuss potential project impacts on bicycle safety. However, their own draft
EIR states a project impact would be considered significant if the Project caused unsafe
conditions for pedestrians and cyclists. Thus, the EIR itself accepts the premise that
bicycle safety is a “reasonably foreseeable indirect physical changes in the environment
which may be caused by the project.” (Cal. Code Regs., tit. 14, § 15064, subd. (d).)
Moreover CEQA requires an agency to find a project may have a significant impact
where there is substantial evidence the project will cause substantial adverse effects on
human beings. (Cal. Code Regs., tit. 14, § 15065, subd. (a)(4).)

> Defendants argue plaintiff waived its substantial evidence challenge by failing to
lay out all of the evidence favorable to the Town in its response brief. But defendants’
authority merely requires an “appellant” challenging an EIR to disclose evidence
favorable to the other side. (Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th
1261, 1266.) In this case, plaintiff is the respondent. In any event, we find plaintiff’s
discussion of the evidence sufficient.




When an agency concludes a particular environmental effect of a project is not
significant, the EIR must contain a brief statement indicating the reasons for that
conclusion. (Protect the Historic Amador Waterways v. Amador Water Agency (2004)
116 Cal.App.4th 1099, 1112—-1113 (4mador).) However, a detailed analysis is not
necessary. (/bid.)

Notwithstanding the above requirements, “the agency’s conclusion that a
particular effect of a project will not be significant can be challenged as an abuse of
discretion on the ground the conclusion was not supported by substantial evidence in the
administrative record.” (Amador, supra, 116 Cal.App.4th at p. 1113.) Inthe CEQA
context, substantial evidence means “enough relevant information and reasonable
inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached. Whether a fair
argument can be made that the project may have a significant effect on the environment
is to be determined by examining the whole record before the lead agency. Argument,
speculation, unsubstantiated opinion or narrative, evidence which is clearly erroneous or
inaccurate, or evidence of social or economic impacts which do not contribute to or are
not caused by physical impacts on the environment does not constitute substantial
evidence.” (Cal. Code Regs., tit. 14, § 15384, subd. (a).)

In this case, the final EIR addressed the significance of the Project’s impacts on
bicycle safety in response to various comments submitted by the public. Specifically, the
EIR stated: “Diablo/Blackhawk Road is a popular route used by bicyclists. However,
portions of the roadway are narrow and do not have bike lanes. This route is not a
designated Bike Route in the Town’s General Plan. Given the narrow right-of-way along
Diablo/Blackhawk, both vehicles and bicyclists should use caution. While the project
would add traffic to Diablo/Blackhawk Road, it would not significantly change existing
conditions for cyclists. In addition, the physical constraints along Diablo/Blackhawk
Road (i.e., narrow roadways and shoulders, existing drainages, the close proximity of

trees and telephone poles) limit the feasibility of widening for future bicycle facilities.”




Relying on Clover Valley Foundation v. City of Rocklin (2011) 197 Cal.App.4th
200, defendants contend the final EIR’s short discussion of bicycle safety alone
constitutes substantial evidence the Project would not have a significant impact. But the
EIR in Clover Valley Foundation v. City of Rocklin contained factual statements
addressing why the impacts at issue were not significant. (I/d. at p. 244.) Here, the only
pertinent facts set forth in the final EIR are that the roadways at issue are already
dangerous for cyclists, the Project would increase traffic on those roadways, and
widening the roadways would be difficult. While the final EIR concludes the Project
would not change existing conditions, it does not explain why or point to any facts or
evidence that would support the conclusion.

Defendants further argue the draft EIR’s discussion of traffic impacts and the
trattic study on which that discussion is based provide additional support for the finding
of no significance. Again we disagree. The underlying traffic study does not offer any
conclusions regarding the impact of the Project on bicycle safety. It merely notes Diablo
and Blackhawk Roads have narrow shoulders and higher vehicle speeds and thus should -
be used only by advanced cyclists. The study does state the Project would result in
approximately one additional bike trip during the “AM, school PM, and PM peak hours,”
but it does not discuss the impact of increased traffic on cyclists who already use the
roads, including the thousands of recreational cyclists who use Diablo Road to access
Mount Diablo. The study also states the General Plan calls for public access easements
to be provided where appropriate and the Project’s plan includes a paved trail that
connects portions of the site. However, as defendants concede, even with these trails,
cyclists would still need to use portions of Diablo and Blackhawk Roads.

Nor does the draft EIR offer substantial evidence concerning the Project’s impacts
on bicycle safety. Defendants argue we should infer the draft EIR concludes the Project
would not have a significant impact on bicycle safety. They point out the draft EIR states
the Project’s main entrance had the potential to provide an unsafe condition for
pedestrians, but it does not contain a similar finding with respect to cyclists. Defendants

are essentially arguing the EIR’s failure to discuss an impact constitutes substantial
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evidence that impact is not significant. The position is untenable, especially since the
EIR is intended “to demonstrate to an apprehensive citizenry that the agency has in fact
analyzed and considered the ecological implications of its action.” (No Oil, Inc. v. City of
Los Angeles (1974) 13 Cal.3d 68, 86.) For similar reasons, we find unpersuasive
defendants’ contention that their consultants would have called out bicycle safety issues
in their traffic study if they had observed them during their onsite observations.®

A finding of no significant impact is further undermined by public comments
concerning bicycle safety on Diablo Road. For example, an executive board member of
the Valley Spokesmen Bicycle Club stated the road is a major attraction for cyclists
because it is a route to Mount Diablo State Park. He also observed the road is narrow
with many curves and is therefore a safety concern for bicycle travel, and concluded
“adding additional traffic to this inadequate road will have significant impact on the
safety of bicycle travel.” A local planning commissioner expressed similar concerns.
Defendants dismiss these comments, arguing increased accident rates and the effect of
automobile traffic on bicycle safety are not matters susceptible to proof by lay
observation. But the comments were relevant to establish baseline conditions on Diablo
Road, and it is logical to assume additional traffic caused by the Project has the potential
to make these conditions worse.

Defendants argue plaintiff has not offered studies or expert testimony concerning
the effect of the Project on bicycle safety. But defendants have pointed to no authority
requiring a CEQA petitioner to introduce such evidence in this context. The pertinent

question is whether substantial evidence supports a finding of no significant impact.

% In their reply brief, defendants also rely on the testimony of Tai Williams, the
Town’s community development director, at a city council hearing. Williams stated the
traffic consultants conducted field observations, during which they investigated bicycle
safety issues, and “the conclusion was that no additional studies were warranted.” In
other words, Williams asserted if there had been something worth studying, the
consultants would have studied it. However, as discussed above, CEQA requires
something more than an absence of discussion to support a finding of no significant
impact.
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While an EIR need not analyze speculative impacts (Friends of the Eel River v. Sonoma
County Water Agency (2003) 108 Cal.App.4th 859, 876-877), the record indicates the
Project’s potential impacts on bicycle safety rise above conjecture. Cycling conditions
on Diablo Road are already problematic, and it is undisputed the Project would add more
traffic. Moreover, there is no indication the Town has conducted a “thorough
investigation” or determined that impacts on cyclists are “too speculative for evaluation.”
(Cal. Code Regs., tit. 14, § 15145.)

Defendants further argue no prejudice resulted from the EIR’s discussion, or lack
thereof, of the Project’s impacts on bicycle safety. “An omission in an EIR’s significant
impacts analysis is deemed prejudicial if it deprived the public and decision makers of
substantial relevant information about the project’s likely adverse impacts. . . .
Insubstantial or merely technical omissions are not grounds for relief.” (Neighbors for
Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439, 463.)
Notwithstanding the contents of the EIR, defendants argue the Town and the public had
ample opportunity to consider the Project’s impacts on bicycle safety. Defendants assert
various individuals aired their concerns regarding bicycle safety and potential mitigation
measures at public hearings on the Project and, as a result, any additional discussion of
bicycle safety would not have added significantly to the public’s understanding. We
disagree. That members of the public raised the issue of bicycle safety at public hearings
does not excuse the Town’s failure to determine whether the Project might have a
significant impact on cyclists. Moreover, it is unclear how the Town could have made a
considered judgment regarding the feasibility of various mitigation options when it
declined to examine the scope or severity of the underlying bicycle safety problem.

Accordingly, we affirm the trial court’s determination that the Town violated
CEQA by failing to adequately investigate bicycle safety and discuss it in the EIR.

B. Planning and Zoning Law
Defendants claim the trial court erred in finding the Project is inconsistent with the

General Plan in violation of the Planning and Zoning Law. We agree.
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